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The ILRC is a California-based national training and resource center that offers low-cost, quality
services in the form of consultations, trainings and publications. Established in 1979, the ILRC's
commitment to high standards in the field of immigration is demonstrated by its numerous
publicarions and trainings, and its work on precedent-setting cases in the U.S. Supreme Courr and
Ninth Circuit Court of Appeals. The ILRC legal staff also advises nonprofit agencies and privare
artorneys, offering expert telephone consultation and other work on issues relating to immigration
and crimes through a contract service. The ILRC continues its commitment to the immigrant
communiry by offering its manuals and publicarions to attorneys, paralegals, legal service workers,
criminal defense attorneys, social workers, and community-based advocates, and by sponsoring
continuing legal education services for members of the California Bar Association.
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TO:  Subscribers to California Criminal Law and Immigration
FR:  Katherine Brady, Immigrant Legal Resource Center
DA:  December 3, 2000

We are pleased to send you the December 2000 edition of California Criminal Law and
Immigration. We want to remind you that the authors frequently not only report on
the state of the law, but also suggest potential arguments. We mean this material
to be a starting, not ending, point of discussion, and we are very interested in your
feedback, arguments and ideas, which we will share with others. Please send
briefs, arguments, decisions or other written material to Katherine Brady, ILRC,
1663 Mission St., Suite 602, San Francisco CA 94103, fax 415/255-9792,
kbrady@ilrc.org. If possible, copy the information to Dan Kesselbrenner, NLG
National Immigration Project, 14 Beacon Street, Ste. 506, Boston MA 02108,

fax 617/227-5495, nipdan @nlg.org.

Note that this is not an offer from the ILRC to consuit on your individual case. We
consuited for free on crimes for some years, but unfortunately had to stop because the
demand was overwhelming. We do offer a contract system, if you would like to sign up
with us to get advice and assistance on a billable basis. To request contract information,
contact Lisa Gonzalves at the above address or at lisa@ilrc.org.

The tide might be turning in Congress. Proposals were made in Congress in 1999 and
2000 to “fix” some of the worst excesses of the 1996 legislation, and the possibility of
legislative action may remain even given the great uncertainties facing the 2001
Congress, Every sympathetic story that illustrates why these laws need to be changed
is valuable. If you have a sympathetic story, please forward it to American Immigration
Lawyers Association, 1400 Eye St NW, Ste. 1200, Washington DC 20005, Auxn: I.
Golub, or jgolub@aila.org. Please send the ILRC a copy as well.

We want to point out a few chapters that people sometimes overlook.

Chapter 1 is a nuts and bolts introduction for criminal defense counsel on representing
noncitizen defendants (see especially §1.1). It includes a review of immigration law
concepts such as admission that may be useful to immigration lawyers as well.

Chapter 8, by Norton Tooby, is a whole manual in itself on how to obtain post-
conviction relief. Chapter 10 provides an overview of immigration and crimes
strategies in quick outline form, as well as a client questionnaire and information on how
to get a copy of aclient’s INS file. Chapter 11 is a summary of the ways an individual
can becorne a permanent resident or avoid deportation/removal, with an in-depth analysis
of how criminal record can affect each application. Experienced immigration attorneys
as well as criminal defense attorneys may find this useful. Chapter 12, by Michael K.
Mehr, discusses INS holds and detainers and other state enforcement issues.

Finally, I want to again thank the many people who contributed ideas and assistance with
this book, and especially Dan Kesselbrenner, Norton Tooby, law students Bernardo
Merino and Stephen Hassid, and the wonderful staff at the ILRC. Also, this year the
ILRC was co-counsel in the successful appeal of Marter of Roldan at the Ninth Circuit,
resulting in the Lujan-Armendariz v. INS decision. [ want to thank the other co-counsel,
all of whom worked pro bono on this appeal: Don Ungar, Marc Van Der Hout,
Robert Jobe, Linton Joaquin, Patsy Kraeger, and Dan Kesselbrenner.
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TO: Subscribers to California Criminal Law and Immigration,
December 2000 Edition

FR:  Katherine Brady

DA: December 5, 2000

RE: Recent BIA decision; Meissner Memorandum

Aggravated Felonies “Described in” Federal Statutes. We want to alert you to
an important BIA decision that was published just as this book went to press. In
Matter of Visquez-Muiiiz, Int. Dec. 3440 (BIA 2000), the BIA held that
conviction of being a felon in possession of a firearm in violation of Cal. Penal
Code § 12021(a)(1) is not an aggravated felony as a state offense analogous to a
federal gun felony. In the process the BLA discussed the test for which state
offenses constitute aggravated felonies because they are "described in" one of the
many federal offenses listed at INA § 101(a)(43), 8 USC § 1101(2)(43), the
aggravated felony definition.

Section 101(a)(43) contains several paragraphs listing offenses "described in"
dozens of federal statutes, relating to firearms, money laundering, unlawful
monetary transactions, ransom, pornography, RICO, gambling, and document
fraud. All of the listed federal offenses contain some “federalizing” element such
as involvement of federal property or effect on interstate commerce. The BIA
held that a state offense that lacks this federal jurisdictional element will not be
an aggravated felony. As the INS pointed out, almost no state statute will involve
such a federal jurisdictional element, so the decision prevents many state offenses
from being aggravated felonies. The BLA majority found that if Congress wanted
to draft the definition so as to include state offenses that had the same elements as
federal offenses minus the jurisdictional element, it knew how to do so, and cited
statutes where Congress in fact had made that clear.

The INS may ask for the Attorney General to review this BIA opinion. The Ninth
Circuit specifically left this question open in Sandoval-Barajas v. INS, 206 F.3d
853, 856 (9th Cir. 2000). There the court ruled that a different state firearms
offense ("alien" in possession of a firearm) didn't have the same substantive
elements as a listed federal offense ("illegal alien" in possession of a firearm),
and so held that it was not an aggravated felony without having to reach the issue
of whether the federal jurisdictional requirement alone would have been enough
to disqualify the state offense.

Prosecntorial Discretion Memo. Also, please note that outgoing INS
Commissioner Doris Meissner’s Memorandum on Prosecutorial Discretion, dated
November 17, 2000, can be found at www.ins.doj.gov/graphics/lawsregs/
handbook/discretion.pdf.
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person from obtaining citizenship, or even result in his or her deportation. In many cases people
who had no inkling that there was a problem have literally disappeared after their naturalization
interview, because a long-ago conviction was reclassified as an aggravated felony and they have
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Rape -- INA § 101(2)(43)(A)
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Battery, Statutory Rape
H. Sex with a Minor as a Crime of Violence
L Argument on the Wording Regarding Rape
J. Immigration Relief: Adjustment of Status
Slavery, Peonage, Involuntary Servitude — INA § 101(a)(43)(K)
Tax Evasion Where Loss to the Government Exceeds $10,000 — INA § 101(2)(43)(M)
Theft — INA § 101(a)(43)(G)
Vehicle Trafficking with Altered ID Number — INA § 101(a)43)(R)

PART THREE: CONSEQUENCES OF CONVICTION

§9.37
§9.38
§9.39
§ 9.40
§9.41
§9.42
§9.43
§9.44
§ 9.45
§9.46
§9.47
§9.48
§9.49
§ 9.50

Deportation Ground

Ineligible for Political Asylum

Withholding of Removal and Convention Against Torture (CAT)

Cancellation of Removal and the Former § 212(c) Relief

Inadmissibility in General and After Deportation; Ability to Adjust Status

Eligibility for Waiver under INA § 212(h)

Ineligible to Demonstrate “Good Moral Character”

Detention and Bond

Some Aggravated Felons May Take Removal Prior to Completing Prison Sentence
Availability of Pardon

Judicial Review in Federal Appeals Courts

Administrative Removal for Non-Permanent Residents Convicted of an Aggravated Felony
Judicial Removal Proceedings in Federal Court

Severe Federal Criminal Penalties Under 8 USC § 1326 for Reentry After Deportation or Removal
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Appendices Following this Chapter Py

Appendix 9-A: INA § 101(a)(43), 8 USC 1101(a)(43) and Summaries

Appendix 9-B: Raising the Citizenship Defense in Federal Prosecutions
Appendix 9-C: Effective Dates for Definition of Aggravated Felony Before IIRIRA
Appendix 9-D: Actions Taken in IIRIRA Definition of Aggravated Felony

Appendix 9-E: Intent Requirement for a Crime of Violence
Appendix 9-F: Statutes on Rape, Sexual Abuse of a Child

CHAPTER 10 Diagnostic Aids

§ 10.1 Outline of Immigration Consequences of Convictions
What is a Conviction and a Sentence?

Controlled Substances

Aggravated Felonies

Crimes Involving Moral Turpitude

Firearms

Domestic Violence, Child Abuse

] Other Offenses

§ 10.2 Questionnaire for Clients, to Determine Immigration Status
§ 10.3 Obtaining the Immigration File: Requests Under the Freedom of Information Act
Appendix 10-A: FOIA Request Sheet, Affidavit of Identity

amEoOE >

CHAPTER 11 Immigration Relief and Procedures r ;}
Legalization
Family Unity
Relief for Non-Permanent Residents
A. Cancellation of Removal under INA § 240A(b)
B. The Former Suspension of Deportation
§11.4 Asylum
A. Overview of Asylum
B. Crimes-Related Requirements for Political Asylum.
C. The One Year Filing Requirement, Post-Conviction Relief as a “Changed Circumstance”
D. Summary Removal
§ 11.5 Withholding of Removal and the Convention Againsi Torture
A. Withholding of /Restriction on Removal
B. Convention Against Torture
The American Baptist Church (ABC) Court Settlement on Asylum
Temporary Protected Status
Registry (Creation of a Record of Admission)
Voluntary Departure under INA§ 240B, 8 USC § 1229¢
A. Voluntary Departure Prior to the Completion of Removal Proceedings.
B. Requests for Voluntary Departure at the Conclusion of Proceedings,
C. Importance of Strategizing with your Client.
D. Voluntary Departure under Former INA § 244(e) for Persons in Deportation or Removal
Proceedings.
§ 11.10 Waiver: Cancellation of Removal for Permanent Residents Under INA §240A(a)and the former -
Section 212(c) Relief J

09 e0n e
—
b
Q0 DD =

0N 0N O Lon
b ot et
o e e
=l o I W=

Contents-8



O

;‘s_.-'

b

California Criminal Law and Immigration

December 2000 Update
A. Cancellation of Removal for Lawful Permanent Residents
B. Section 212(c) Relief for Cases Adjudicated Under Pre-IIRIRA Law
C. Adjustment of Status, Discretion, Other Waivers

§ 11.11 Waiver: Section 212(h)
A. General Requirements
B Section 212(h) for non-permanent residents, and for permanent residents who commitied
the aggravated felony before acquiring permanent resident status.
Special Limitations on § 212(h) relief for persons who are convicted of an aggravated felony
conviction after becoming lawful permanent residents.
Effective Date, Judicial Review.
Section 212(h) as a Defense to Deportation, Removal
F. Standards for Exercise of Discretion in § 212(h) Cases
§ 11.12 Immigration Waivers: Health, Alien Smuggling, Document Fraud, Visa Fraud, Non-Immigrant
Visas, Refugees, SIJS, VAWA
§ 11.13 Adjustment and Consular Processing: Immigration Through Family Visa Petition.
A. The Family Immigration System
B. Pemanent Residents can “Re-Immigrate”
C. Adjustment of Status and Consular Processing
§ 11.14 Immigration through Employment
§ 11.15 Special Relief for Juveniles Eligible for Long-Term Foster Care
§ 11.16 Derivative and Acquired Citizenship
§ 11.17 Temporary or Permanent Status for Informants
§ 11.18 Deferred Action Status
§ 11.19 Relief for Battered Spouses and Children of U.S. Citizens or Residents
§ 11.20 Naturalization to U.S. Citizenship
Section 1: Termination of Removal or Deportation Proceedings to Apply for Naturalization

mo o

A. Authority to Request Termination of Deportation or Removal Proceedings

B. Who This Benefits, When to Apply

C. Authorities must rule that the applicant is statutorily eligible for naturalization; option of
federal court

D. The INS May Not Deny Naturalization Based Solely on Offenses Occurring Before that

Period. The Applicant Must Have the Opportunity to Prove Good Moral Character During
the Statutory Period.

Section 2: Requirements for Naturalization

Good Moral Character Requirement: Length of Time

Who is Disqualified from Showing Good Moral Character for Naturalization?

Lawfully Admitted for Permanent Residence

Classes of Immigrants Barred from Naturalizing

A Conviction of an Aggravated Felony -- Except Murder -- Dated Before November 29,

1990 Does Not Create a Permanent Bar to Establishing Good Moral Character and

Naturalization.

F. While the INS May Consider Misconduct Predating the Five-Year Good Moral Character

Period, It May Not Deny Naturalization Based Solely on Offenses Occurring Belore that
Period: Santamaria-Ames v. INS

§ 11.21 Release from Detention

Detention of Noncitizen Criminal Offenders Awaiting Removal Proceedings

Detention Required Only “When Alien Is Released” From Incarceration

INS Policy Change: Review Available to Persons Released from Incarceration before

October 9, 1998.

INS Memorandum Setting Out Custody Priorities

Detention of Persons with Final Orders of Removal

Constitutional Challenges
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§ 11.22 NACARA Relief for Salvadorans, Guatemalans, Nationals of former Soviet Bloc countries, Cubans
and Nicaraguans
§ 11.23 Special Relief for Haitians
§ 11.24 Diversity Visas
§ 11.25 Private Bill in Congress
§ 11.26 Right to Consular Officer visit Under the Vienna Convention
§ 11.27 Early Release from Incarceration by Taking Removal
§ 11.28 Victims of Traffickers - INA §101(a)(15)T)
A. Requirements Under INA §101(a)(15)(T)
B. Government Benefits for T Visa Applicants
§ 11.29 Victim/Witness to Crimes - INA § 101(a}{15)(U)
Appendix 11-A Relief under the former INA § 212(c)

CHAPTER 12 State Enforcement of Immigration Laws, Immigration Holds and Detainers, and Detention
of Juveniles by Michael K. Mehr

§12.1 Federal Policy on State Enforcement of Immigration Law

§12.2 State Enforcement of Immigration Law in California

§12.3 Reporting Arrests or Convictions

§12.4 Remedies for Illegal State Enforcement of Immigration Law

§12.5 Immigration Holds and Detainers

§12.6 Strategies for Aliens with Detainers Awaiting Trial

§12.7 Detainers on Prisoners Serving Sentences

§12.8 Detention of Juveniles

Appendix 12-A Petition for Writ of Habeas Corpus ;
Appendix 12-B State of California Plan for Identification of Convicted Aliens; Hold Forms
Appendix 12-C INS Memorandum on Detention of Unaccompanied Minars
Appendix 12-D Detention of Juveniles: 8 CFR 236.3(e)

CHART AND ANNOTATIONS on Crimes Involving Moral Turpitude Under the California Penal Code

APPENDICES

L Getting Help: Referrals and Bibliography

II. Chart of Grounds of Inadmissibility and Deportability Before and After IIRIRA and IA90
IIL. Relevant Federal Statutes, including Grounds of Inadmissibility and Deportability

Iv. Relevant State Statutes

V. Immigrant Documents and Immigration Status
VL Sample Briefs and Documents - Post-Conviction Relief
A. Record Clearance Intake Sheet
B. Application and Fee Waiver Forms for California Record of Convictions
C. Petition for Writ of Habeas Corpus under People v. Soriano
D. Petition for Writ of Error Coram Nobis - Felony Case
E. Petition for Writ of Error Coram Nobis - Misdemeanor Case
F. Request and Court Order for Reduction from Misdemeanor to Infraction
G. State Bar Ethics Opinion regarding Cooperation with Successor Counsel
H. DMYV Court Code Numbers
L. Privacy Act Request (G-639) and Certification of Identity
IR Basic Immigration Status Questionnaire
K. Opinion of Daniel E. Lungren (No. 96-801)
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