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INFORMATION

BULLETIN

under Secure Comununities

SERVICES DIVISION
Larry Wallacs, Diractor, Division of Law
Enforcement
No.
Subject: 2012-DLE-01
Responsibilities of Local Law Enforcement Agencies Date:

12-4-12

Contact for information:

Larry Wallace, Director, Diviion of
Law Enforcement
916-319-8200

TO: Executives of State and Local Law Enforcement Agencies

The California Department of Justice (CalDOJ) and the Office of the Attorney General have received
inquiries about state and local law enforcement responsibilitics under Secure Communities, a federal program
administered by the Immigration and Customs Enforcement agency (ICE) of the United States Department of
Homeland Security (DHS). These inquiries have included whether local law enforcement must fulfill a
federal detainer request even if that agency detenmines that fulfilling the request would not be consistent with
public-safety priorities or the best use of limited local law enforcement resources; and whether a local law
enforcement agency may adopt guidelines for fulfilling federal detainer requests. To provide needed clarity

on these matters, this bulletin: :

Provides information on the purpose and operation of the Secure Communities program;
» Outlines the responsibilities of state and local law enforcement agencies regarding custody of unlawfully

————present immigrants-subject to-federal detainer requests;

e Clarifies that individual federal detainers are requests, not commands, to local law enforcement
agencies, who make their own determination of whether to use their resources to hold suspected

unlawfully present immigrants; and

» Determines that the Secure Communities program does not prohibit local law enforcement agencies
from adopting a protocol goveming the circumstances under which they will fulfill federal detainer

requests.

What is Secure Communities?

DHS implemented the Secure Communities program as a way to identify, detain, and remove from the United
States unlawfully present immigrants who have been convicted of a crime and those who pose a threatto
public safety. The program does not require California law enforcement agencies to determine an individual’s

immigration status or to enforce federal immigration laws.

Secure Communities works when fingerprints taken by state and local law enforcement agencies are sent to
CalDOT to positively identify the arrestee and to check his or her criminal history. In addition to checking its
own records, CalDOJ forwards the fingerprints to the FBI's Criminal J ustice Information Services division to
search for federal and out-of-state arrest, warrant, and conviction history—an action that is essential both for
officer safety and to identify and detain fugitives who may have fled other junisdictions. Under the Secure

to be checked against immigration and other
databases. DHS then sends the immigration response, if any, to the FBI, which sends it, along with any
criminal history information, to CalDOJ, which generally delivers all the information to the requesting law

Communities program, the FBI forwards the fingerpnnts to DHS

enforcement agency.


zan
Typewritten Text
1


12/04/2012 13:42 FaX i) 004/004

If fingerprints match an immigration record, ICE evaluates whether to take action. In deciding how to
respond, ICE has purported to use a risk-based approach that classifies arrestees into levels, beginning with
those who have serious prior convictions and those who present the greatest threat to public safety, which it
has described as a “worst first” approach. If ICE chooses to assume custody of a detainee, it sends an
“Immigration Detainer — Notice of Action” (DHS Form 1-247) to the jailor asking that the jailor hold the
individual for up to 48 hours after he or she would otherwise be released to give ICE time to complete its
evaluation or to take the person into immigration custody. Unlike arrest warrants and criminal detainers,
however, immigration detainers may be issued by border patroi agents, including aircraft pilots, special
agents, deportation officers, immigration inspectors, and other employees of ICE, without the review of a
judicial officer and without meeting traditional evidentiary standards.

What Responsibilities Do State and Local Law Enforcement Agencies Have under Secure Communities?

As explained above, the Secure Communities program does not require state or local law enforcement officers
to determine an individual’s immigration status or to enforce federal immigzation Jaws. Under the Secure
Communities program, anyone who is arrested is automatically screened for immigration violations when his
or her fingerprints are sent to the FBI to check for federal and out-of-state criminal history. And while the
results of the immigration search generally are returned to the arresting law enforcement agency along with
any criminal history, ICE alone evaluates whether to take immigration enforcement action based upon the

facts of each case.
Are Local Law Enforcement Agencies Required to Fulfill Individual ICE Immigration Detainers?

No. Local law enforcement agencies in California can make their own decisions about whether to fulfill an

 individual ICE immigration detainer. After analyzing the public-safety risks presented by the individual,
including a review of his or her arrest offense and criminal history, as well as the resources of the agency, an
agency may decide for itself whether to devote resources to holding suspected unlawfully present immigrants
on behalf of the federal government,

Several local law enforcement agencies appear to treat immigration detainers, sometimes called “ICE holds,”
as mandatory orders. But immigration detainers are not compulsory. Instead, they are merely requests
enforceable at the discretion of the agency holding the individual arrestee. (See ICE Website, available at
http://www.ice.gov/secure_communities [“Secure Communities imposes no new or additional requirements
on state and local law enforcement™].) We reach this conclusion both because the I-247 form is couched in
non-mandatory language and because the Tenth Amendment to the U.S. Constitution reserves power to the
states to conduct their affairs without specific mandates from the federal government. Under the Secure
Communities program, the federal government neither indemnifies nor reimburses local law enforcement
agencies for complying with immigration detainers. (Sec 8 C.F.R. § 287.7(¢).) Under principles of
federalism, neither Congress nor the federal executive branch can require state officials to carry out federal
programs at their own expense. If such detainers were mandatory, forced compliance would constitute the
type of commandeering of state resources forbidden by the Tenth Amendment. (Printz v. United States
(1997) 521 U.S. 898, 925 [“The Federal Government . . . may not compel the States to implement, by
legislation or executive action, federal regulatory programs”]; New York v. United States (1992) 505 U.S. 144,
161 [“the Constitution has never been understood to confer upon Congress the ability to require the States to
govern according to Congress’s instructions™).) .

In a time of shrinking financial resources, a growing range of critical public-safety priorities, limited space for
housing prisoners, and layoffs of police officers and sheriffs deputies, it is appropriate that California law
enforcement agencies that receive immigration detainer requests consider them carefully and determine what

2
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course of action best protects public safety in light of the facts of each case. All efforts must be made to
identify, detain, and remove from the United States unlawfully present immigrants who may be dangerous,
pose a public-safety risk, or have been convicted of offenses of a serious or violent nature, Any action to the
contrary could pose a great risk to public safety.

Does the Secure Communities Program Prohibit a Local Law Enforcement Agency from Adopting a
Protacol Governing Its Response to ICE Immigration Detainers?

No. Immigration detainer requests are not mandatory, and each agency may make its own decision about
whether or not to honor an individual request. Accordingly, local law cnforcement agencies may establish a
protocol to assist them in determining how to respond to a federal request to hold, at the local agency’s own
expense, suspected unlawfully present immigrants with minor or no criminal history, so long as any such
protocol gives primary consideration to protecting public safety in determining whether to honor a detainer

request.

Local agencies are best positioned to determine the highest use of local resources, and if the local law
enforcement agency determines that releasing certain individuals does not present a risk to public safety, a
federal detainer request cannot, by itself, reverse that determination.

HH#
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WHAT ICE ISN'T TELLING YOU ABOUT DETAINERS

A fact sheet for local law enforcement agencies

You have probably been hearing a lot recently about ICE detainers (also known as “ICE holds,” “immigration
holds,” or “detainer requests”). Here are some important facts about ICE detainers that ICE usually neglects
to mention.

ICE detainer requests are not mandatory.

An ICE detainer request is just that: a request. There is no legal requirement for your department
to comply. The federal government has no legal right to force your department to hold anyone
beyond the time when they are eligible for release from state or local custody. Although ICE often
tries to dodge the question in public, it has admitted in internal documents: “[A detainer] is a
request. There is no penalty if [local agencies] don't comply.” See also Law Professors’ Letter to
California Governor Jerry Brown (Aug. 30, 2012) (noting that “agency statements have consistently
described immigration detainers as non-binding requests”); Buguer v. City of Indianapolis, 797
F.Supp.2d 905, 911 (S.D. Ind. 2011) (“A detainer is not a criminal warrant, but rather a voluntary request”). In fact,
a growing number of jurisdictions across the country—including Connecticut; Cook County and Champaign County,
IL; Washington D.C.; Santa Clara County, CA; New York City, NY; and Milwaukee, WI—have already decided not to
comply with ICE’s detainer requests, or to comply with them only in limited circumstances.

ICE detainer requests are not warrants, and they do not

provide a lawful basis for arrest or detention.

An ICE detainer is not a warrant. A genuine criminal warrant must be issued by a judge and
supported by a determination of probable cause. In contrast, ICE detainer is issued by an ICE
officer, not a judge, and is frequently issued simply because ICE has “/nitiated an investigation”
into a person’s status. The fact that ICE issues a detainer does not mean that the individual is
actually a non-citizen subject to deportation, or even that ICE has probable cause to think so.

An ICE detainer is also not a criminal detainer. A criminal detainer can be issued only if there are charges pending
in another jurisdiction against a person currently serving a criminal sentence, and they are subject to multiple
procedural safeguards, including a requirement of court approval. An ICE detainer lacks any comparable
protections, and is often issued when there are noimmigration proceedings pending. Except for the name, ICE
detainers have virtually nothing in common with criminal detainers. See also Major Cities Chiefs Immigration
Committee Recommendations at 6 (June 2006) (“[Clivil detainers do not fall within the clear criminal enforcement
authority of local police agencies and in fact lay[] a trap for unwary officers who believe them to be valid criminal
warrants or detainers”).

The Supreme Court has emphasized that “[dletaining individuals solely to verify their immigration status would
raise constitutional concerns.” But that is precisely what ICE asks local agencies to do when it issues ICE
detainers. Continuing to detain a person after they are eligible for release, based purely on an ICE detainer issued
without probable cause that the person is actually deportable, is a clear violation of the Fourth Amendment.

October 2012


http://www.aclufl.org/pdfs/DetainersLetter.pdf
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http://www.scribd.com/doc/104422279/2012-08-trust2
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http://legistar.council.nyc.gov/LegislationDetail.aspx?ID=967785&GUID=9F7C289B-A8D8-4A95-8882-BF044CBB5EE2&Options=ID|Text|&Search=detainer
http://www.jsonline.com/blogs/news/157041355.html
http://www.ice.gov/doclib/secure-communities/pdf/immigration-detainer-form.pdf
http://www.aclufl.org/pdfs/DetainersLetter.pdf
http://www.houstontx.gov/police/pdfs/mcc_position.pdf
http://www.houstontx.gov/police/pdfs/mcc_position.pdf
http://www.supremecourt.gov/opinions/11pdf/11-182b5e1.pdf
http://www.supremecourt.gov/opinions/11pdf/11-182b5e1.pdf
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Holding someone for ICE is expensive.

Holding people at ICE’s request is expensive for the state or local community. ICE has stated that
it “does not reimburse localities for detaining any individual until ICE has assumed actual custody
of the individual.” Your department will pay the costs of holding people at ICE’'s request—and
these costs can be substantial. They can amount to millions of dollars of state or local money
being spent for ICE’s benefit. For example, a 2012 study found that Los Angeles County taxpayers
spend over $26 million per year on ICE detainers.

In addition to the costs of detention, your agency faces the costs of legal liability if you choose to comply with ICE
detainers. Detainer lawsuits are regular occurrences, and although the request comes from ICE, the choice to
comply means a state, county, or city is liable for potential damages. In 2011, for example, Jefferson County in
Colorado agreed to pay $40,000 after holding a man in jail for 47 days on an ICE detainer (well past the detainer’s
own time limit). In 2008, New York City agreed to pay $145,000 to settle a lawsuit by a man who was wrongly held
on ICE detainers for a total of 140 days. And in 2010, Spokane County, Washington, agreed to pay a $35,000
settlement to a man who was wrongly held without bail for 20 days because of an ICE detainer.

ICE frequently makes mistakes.

ICE issues erroneous detainers with disturbing regularity. In Washington State, for example,
Rennison Castillo, a U.S. citizen and army veteran, was held for seven months in immigration
detention after ICE placed a detainer on him—despite his multiple attempts to prove his citizenship.
After his release, ICE admitted their mistake, saying they had misspelled his name in their records
and had assigned him multiple file numbers.

ICE has made many similar errors around the country in recent years. For example, in California,

a U.S. citizen named Antonio Montejano was imprisoned because of an ICE detainer for four days after he should
have been released. Although Mr. Montejano was born in Los Angeles, he “triggered a positive match” in ICE’s
database because ICE had wrongly deported him in 1996 and failed to correct its records. And in Rhode Island,
Ada Morales, who became a naturalized U.S. citizen in 1995, has been wrongly held in jail twice on ICE detainers
because ICE never updated its records.

Getting involved with ICE detainers undermines

public safety.

When your department chooses to comply with ICE detainers, people in the community may come

to see you as an arm of ICE. This perception can have devastating consequences for community

relations, eroding people’s trust in your officers and making them reluctant to come forward and

report crimes because they fear immigration consequences for themselves or others. By

declining to comply with ICE detainer requests, you can maintain a clear distinction between your
officers and federal immigration authorities, encourage people to report crimes and cooperate in community po-
licing efforts, and ensure the safety of the whole community.

CONCLUSION

We urge you to put your community first by reducing or eliminating your compliance with ICE detainers. Every day
they violate constitutional rights, drain scarce local resources, and undermine your relationships with the commu-
nities you are working to keep safe.

October 2012


http://media.sjbeez.org/files/2011/10/4-ICE-response-to-SCC.pdf
http://media.sjbeez.org/files/2011/10/4-ICE-response-to-SCC.pdf
http://big.assets.huffingtonpost.com/Justicestrategies.pdf
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http://www.legalactioncenter.org/sites/default/files/docs/lac/Harvey%20v.%20City%20of%20NY%20Stip%20Dismissal%20and%20Settlement.pdf
http://www.nwirp.org/news/viewmediarelease/15
http://www.nwirp.org/news/viewmediarelease/15
http://www.nwirp.org/news/viewmediarelease/18
http://www.nytimes.com/2011/12/14/us/measures-to-capture-illegal-aliens-nab-citizens.html?pagewanted=all&_r=2
http://www.rifuture.org/aclu-sues-over-unlawful-detention-of-citizen.html
http://www.houstontx.gov/police/pdfs/mcc_position.pdf
http://amvoice.3cdn.net/669182cf0231bbf4d6_kdm6bnsbj.pdf
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Frequently Asked Questions About Detainer Discretion

Kathryn O. Greenberg Immigration Justice Clinic, Benjamin N. Cardozo School of Law

May 9, 2012

1) What is an immigration detainer?
An immigration detainer is a request by Immigration and Customs Enforcement (ICE) that a jail
or law enforcement agency detain a person for an additional 48 hours after the time he or she is
supposed to be released.! A detainer is not a warrant or a judicial order; it only indicates a
possible civil immigration violation and allows ICE to pick up any person it believes may be
deportable.

2) Are immigration detainers mandatory?
Immigration detainers are NOT mandatory. According to the Tenth Amendment and case law,
requests such as this are not mandatory in nature.? ICE as well as state and local governments in
places like Cook County, Santa Clara County, New York City, San Francisco, Santa Fe, and the
state of Connecticut have acknowledged that civil immigration detainers are merely requests and
that state and local governments have discretion as to whether to comply with them.

3) What about that “shall”” language in the regulation?
The correct way to interpret 8 C.F.R. § 287.7(d), as federal courts and ICE itself have implicitly
acknowledged, is that the “shall” language defines the maximum number of hours that someone
with an immigration detainer may be held. The “shall” language does not require local agencies
to hold someone in the first place.’

4) How long are immigration detainers effective for?
48 hours. This excludes holidays and weekends.*

5) Would an immigration detainer discretion policy save my city money?
In all likelihood, yes. Contact Sonia Lin, Cardozo School of Law Immigration Justice Clinic, at
(212) 790-0213 or slin@yu.edu for more information on how to calculate savings.

' See 8 C.F.R. §287.7.

? See, e.g., Buquer v. City of Indianapolis, 797 F.Supp.2d 905, 911 (S.D. Ind. 2011) (“A detainer is not a criminal
warrant, but rather a voluntary request that the law enforcement agency ‘advise [DHS], prior to release of the alien,
in order for [DHS] to arrange to assume custody.” . . . The detainer automatically expires at the end of the 48—hour
period.”). See also Printz v. United States, 521 U.S. 898, 935 (1997) (Under Tenth Amendment , “[t]he Federal
Government may neither issue directives requiring the States to address particular problems, nor command the
States' officers, or those of their political subdivisions, to administer or enforce a federal regulatory program.”); New
York v. United States, 505 U.S. 144, 161 (1992) (relying on Tenth Amendment principles to hold that “Congress
may not simply ‘commandee([r] the legislative processes of the States by directly compelling them to enact and
enforce a federal regulatory program’”).

¥ See 8 C.F.R. § 287.7; see also Notes from ICE Oct. 2010 Briefing to Congressional Hispanic Caucus, ICE
2010FOIA 2674.020612 (“Local LE [law enforcement] are not mandated to honor a[n ICE] detainer, and in some
jurisdictions they do not.”); DHS/ICE Emailed Q&A, Jan. 26, 2011, ICE 2010FOIA 2674.017695 (“Q: Is an ICE
detainer a request or a requirement? Answer: It is a request. There is no penalty if they [local law enforcement
agencies] don’t comply.”).

* See 8 C.F.R. § 287.7(d).
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6) Won’t an immigration detainer discretion policy cause us to lose our SCAAP reimbursement?
No. SCAAP only reimburses for a very small amount of your expenses, and only for a very
limited class of detainees.® For a jurisdiction to receive SCAAP money, the detainee has to either
have a felony or two misdemeanor convictions. And the money only covers certain costs
incurred during the 48-hour period, and even then only reimburses a relatively small proportion
of the costs—in FY 2010, the number was just 29.52 percent®—because Congress has
consistently not appropriated enough money. ICE is in essence asking localities to foot the bill
for these additional 48 hours.

7) Will the federal government cut off our SCAAP reimbursement if we pass an immigration
detainer discretion policy?
Very unlikely. That hasn’t happened in any jurisdiction. Nor has the federal government cut off
any other federal funding in cities with immigration detainer discretion policies.

8) Am | exposing my city to liability for even complying with the 48-hour hold request because it is

unconstitutional to do so under the Fourth Amendment, or because immigration detainers are not

statutorily authorized for non-drug cases?
Maybe. These legal issues have yet to be finally resolved by the courts. Lawsuits have been filed
in Hlinois,” California, and Connecticut® that bring Fourth Amendment claims against
jurisdictions for complying with immigration detainer requests, on the theory that immigration
detainers are unlawful, unsupported by probable cause or sworn evidence, and provide no legal
authority for continued detention. Lawsuits also allege that immigration detainers exceed ICE’s
statutory authority.® In addition, courts have awarded significant damages to individuals who
were mistakenly held for longer than 48 hours on immigration detainers. It is the local city or
county that had custody over the individual that is responsible for paying damages arising from
such litigation, not ICE.

9) Hasn’t ICE adopted a prosecutorial discretion policy, so they won’t issue immigration detainers
against people without serious crimes?
We can’t rely on ICE’s prosecutorial discretion policy™ to protect our residents. First of all, it is
not binding on ICE. They can always elect to bring a deportation case if they want to. Second, it
has not been shown to have reduced the number of deportation cases.™ Third, it is not easy to
convince ICE to exercise prosecutorial discretion. Prosecutorial discretion is definitely a positive
development but it’s not a solution.

® See FY 2011 SCAAP GUIDELINES, U.S. DEP’T OF JUSTICE BUREAU OF JUSTICE ASSISTANCE 2-3 (2012), available
at https://www.bja.gov/Funding/11SCAAP_Guidelines.pdf; see also FY 2011 SCAAP Awards (2012), available at
https://www.bja.gov/Funding/11SCAAPAwards.pdf.

® See FY 2011 SCAAP GUIDELINES, supra note 5at 5.

" See Jimenez Moreno v. Napolitano, No. 11- 05452 (N.D. IlI. filed Aug. 11, 2011).

® See Brizuela v. Feliciano, No. 3:12-cv-00226-JBA (D. Conn. filed Apr. 13, 2012).

° But see Committee for Immigrant Rights of Sonoma County v. County of Sonoma, 644 F. Supp. 2d 1177, 1198
(N.D. Cal. 2009) (rejecting statutory authorization claim).

19 See John Morton, ICE Director, Exercising Prosecutorial Discretion Consistent with the Civil Immigration
Enforcement Priorities of the Agency for the Apprehension, Detention, and Removal of Aliens (June 17, 2011),
available at http://www.ice.gov/doclib/secure-communities/pdf/prosecutorial-discretion-memo.pdf.

1 TRANSACTIONAL RECORDS ACCESS CLEARINGHOUSE AT SYRACUSE UNIVERSITY, HISTORIC DROP IN
DEPORTATION ORDERS CONTINUES AS IMMIGRATION COURT BACKLOG INCREASES (Apr. 24, 2012), available at
http://trac.syr.edu/immigration/reports/279 (reporting that less than 4% of recent closed cases are attributable to the
prosecutorial discretion policy).
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10) What happens to people if we decide not to comply with immigration detainers placed on them?
Those people will be treated like any other person in local custody. If they post bail or are
otherwise eligible for release from criminal custody, they will be released.

11) Can’t ICE just go pick those people up though? ICE has already issued a detainer against them
so they are in the system.
Correct. If ICE wants to apprehend someone, they can do so with their own personnel and
resources.

12) How do | respond to accusations that we are letting criminals back out on the street?
A detainer discretion policy doesn’t change anything about how your jurisdiction punishes crime.
When someone is due to be released from your custody, that is because a court or local law
enforcement official has determined that he or she should be allowed to go free at that time. If,
after receiving due process of law, a person is determined to be dangerous, he or she will still be
incarcerated and punished just the same as ever. But people will not be subjected to additional
incarceration and punishment based solely on a civil immigration detainer that is issued by ICE
with no standard of proof.

13) How does not responding to immigration detainers benefit us?
Declining to use local government resources to funnel local residents into a broken immigration
detention and deportation system will result in restored trust between local law enforcement and
the immigrant community. That trust is what makes community policing possible and effective.
A immigration detainer discretion policy also keeps families intact and reduces local and state
spending.

14) Won’t this law be largely useless because Secure Communities is going to begin operation
nationwide in 2013?
The federal Secure Communities program automatically forwards to ICE all fingerprints that
local law enforcement agencies send to the FBI, but it does not stop states and localities from
exercising discretion not to hand over local residents to ICE. If SCOMM is activated in your
jurisdiction, immigration detainer discretion becomes even more important in the effort to ensure
that your residents receive due process and are treated fairly.
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Case: 1:11-cv-05452 Document #: 61 Filed: 12/27/12 Page 1 of 22 PagelD #:339

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSE JIMINEZ MORENO and MARIA JOSE )
LOPEZ, on behalf of themselves and all others )
similarly situated,

Plaintiffs,
No. 11-CV-05452
V.
Judge John Z. Lee
JANET NAPOLITANQO, et al., in their official
capacities, Defendants’ Answer

Defendants.

N N N N N N N N N N N N

STATEMENT OF THE CASE

I. This complaint presents a challenge to the U.S. Immigration and Customs
Enforcement’s (ICE’s) assertion of general authority to instruct federal, state, and local law
enforcement agencies (LEAs) to continue to detain individuals in the LEAS’ jails, after no other
basis for custody exists, in order for ICE to investigate their immigration status and possibly
assume direct physical custody. ICE’s statutory authority to issue detainers, without an arrest
warrant, is limited. 8 U.S.C. § 1357(d); 8 U.S.C. § 1226(c); 8 U.S.C. 1357(a). As set forth below,
ICE’s exercise of detainer authority, however, regularly exceeds its statutory authority. In
addition, ICE’s conscription of state and local LEAs to detain individuals for civil immigration
purposes violates separation of powers limits under the Tenth Amendment. Finally, the extended
detention, unsupported by probable cause, that ICE’s detainers cause plaintiffs and those
similarly situated to them violates their rights under the Fourth and Fifth Amendments and/or

entitle them to habeas relief.
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Case: 1:11-cv-05452 Document #: 61 Filed: 12/27/12 Page 2 of 22 PagelD #:340

Response: Defendants Admit the allegation in the first sentence that the suit purports to
challenge ICE’s detainer practice, but deny the remaining allegations.

2. A detainer lodged by ICE instructs an LEA to detain an individual after the period
for the agency’s lawful custody over the individual has expired while ICE assesses whether the
individual is subject to removal proceedings and whether it will assume direct, physical custody.
Response: Defendants Deny the allegations in this paragraph.

3. The named plaintiffs in this case, Jose Jimenez Moreno and Maria Jose Lopez
(hereinafter “Plaintiffs/Petitioners”), are individuals being held by LEAs, against whom ICE has
placed immigration detainers, without lawful authority or any legal basis to do so. The
Defendants in this case are federal officials responsible for ICE’s issuance of detainers, named
because their inclusion is potentially required to effectuate the forms of relief this complaint
requests.

Response: Defendants Deny the allegation in the first sentence and in the first clause of the
second sentence. Defendants lack sufficient knowledge or information to form a belief
about the truth of the allegation in the second clause of the second sentence.

4. As to each Plaintift/Petitioner, ICE has justified the detainer it has placed on them
based solely on its initiation of an investigation to determine whether they are subject to removal
from the United States. ICE has not accompanied any of the Plaintiffs/Petitioners’ detainers with
an administrative arrest warrant, a Notice to Appear or other charging document, or a final
removal order. ICE does not require notice of the immigration detainer to Plaintiffs/Petitioners.
Moreover, ICE has not provided the Plaintiffs/Petitioners with a means to challenge the

immigration detainers lodged against them.
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