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15. Litigation 

          I.    GENERAL CONSIDERATIONS   §15.1 

       II.    MOTIONS   §15.2 

               A.   Fourth Amendment Motion to Suppress Evidence   §15.3 

               B.   Fifth Amendment Motion to Suppress Statements   §15.4 

               C.   Selective or Discriminatory Prosecution Motion   §15.5 

               D.   Motion to Dismiss for Deportation of Exculpatory Witnesses   §15.6 

               E.   Motion to Withdraw Plea or Set Aside Prior Conviction   §15.7 

               F.   Motion to Reduce “Wobbler” Offense to Misdemeanor   §15.8 

               G.   Motion to Strike Enhancement   §15.9 

      III.    JURY TRIAL   §15.10 

               A.   Jury Waiver   §15.11 

               B.   Jury Selection   §15.12 

               C.   Language Interpreter   §15.13 

               D.   Admissible Evidence   §15.14 

               E.   Jury Instructions   §15.15 



      IV.    CULTURAL DEFENSE   §15.16 

         V.    CULTURAL EXPERT   §15.17 

16. Sentencing 

          I.   IMMIGRATION CONSEQUENCES OF SENTENCING 

           A.   Four Main Areas of Concern   §16.1 

           B.   Definition of Sentence “Imposed”   §16.2 

           C.   Length of Sentence Imposed   §16.3 

           D.   Actual Length of Confinement   §16.4 

           E.   Probation or Parole Bar to Naturalization   §16.5 

            F.   Other Consequences of Sentencing   §16.6 

       II.   CONSIDERING Immigration Consequences AT Sentencing 

           A.   The Court   §16.7 

           B.   The Prosecution   §16.8 

           C.   Defense Counsel   §16.9 

      III.   MinimizING Immigration Consequences   §16.10 

           A.   Avoid a Conviction   §16.11 

           B.   Avoid Expanding Nature of Conviction   §16.12 

           C.   Avoid Damaging Sentencing Order   §16.13 

           D.   Avoid Actual Service of Sentence   §16.14 

           E.   Minimize Maximum Sentence   §16.15 

            F.   Minimize Restitution Ordered   §16.16 

           G.   Minimize Level of Offense   §16.17 

           H.   Qualify for Post-Conviction Relief   §16.18 



             I.   Avoid Probation   §16.19 

            J.   Avoid Immigration Detention   §16.20 

           K.   Avoid Bars to Relief   §16.21 

      IV.   Effects of Immigration Status on Sentence   §16.22 

       V.   Mitigating Sentence   §16.23 

      VI.   Special Immigration-Related Proceedings   §16.24 

           A.   Early Release to Removal   §16.25 

           B.   Prisoner Transfer Treaties   §16.26 

17. Violations of Probation and Supervised Release 

          I.    IMMIGRATION EFFECTS OF PROBATION VIOLATIONS   §17.1 

       II.    DEPORTATION FOR VIOLATION OF DOMESTIC VIOLENCE PROTECTIVE 
ORDER   §17.2 

      III.    INADVERTENT CREATION OF AGGRAVATED FELONY CONVICTION WITH 
PROBATION VIOLATION   §17.3 

           A.   With 1-Year Sentence or More Imposed   §17.4 

           B.   Regardless of Sentence   §17.5 

      IV.    PLEA BARGAINING TO MITIGATE ADVERSE CONSEQUENCES   §17.6 

           A.   Accept Custody Time on a New Offense   §17.7 

           B.   Accept Custody Time for Probation Violation   §17.8 

           C.   Waive Credits; Vacate Original Sentence   §17.9 

       V.    FINAL SENTENCE GOVERNS   §17.10 

18. Juvenile Proceedings 

          I.    JUVENILE ADJUDICATIONS   §18.1 

       II.   DEFENSE STRATEGY 



           A.   Investigate Case and Advise Client   §18.2 

           B.   Screen for Possible Immigration Relief   §18.3 

      III.    JUVENILE IMMIGRATION DETENTION   §18.4 

      IV.   PREVENTING ADVERSE IMMIGRATION CONSEQUENCES 

           A.   Naturalize Minor Before Eighteenth Birthday   §18.5 

           B.   Do Not Admit Noncitizen Status   §18.6 

           C.   Avoid Damaging Facts and Admissions   §18.7 

       V.    JUVENILES IN ADULT COURT   §18.8 

19. Concluding the Criminal Case 

          I.    DOCUMENT THE FINAL DISPOSITION   §19.1 

           A.   Correct the Criminal History Reports   §19.2 

           B.   Give Defendant Summary of Immigration Consequences   §19.3 

           C.   Keep the Case File   §19.4 

       II.    PROVIDE ADVICE CONCERNING TRAVEL   §19.5 

           A.   International Travel   §19.6 

           B.   Domestic Travel   §19.7 

      III.    PROVIDE ADVICE CONCERNING ILLEGAL RE-ENTRY   §19.8 

20. Post-Conviction Proceedings 

          I.    POST-CONVICTION RELIEF   §20.1 

       II.   AVENUES TO POST-CONVICTION RELIEF 

           A.   Vacating the Conviction   §20.2 

                1.   Legal Invalidity   §20.3 

                2.   Rehabilitation   §20.4 



                3.   Judicial Recommendation Against Deportation (JRAD)   §20.5 

                4.   Executive Pardon   §20.6 

           B.   Vacating or Modifying the Sentence   §20.7 

           C.   Reducing the Level of Offense   §20.8 

           D.   State Rehabilitative Relief 

                1.   General Rule   §20.9 

                2.   Exception for Expungements in the Interests of Justice   §20.10 

                3.   Ninth Circuit Exception for Federal First Offender Act (FFOA) Qualified 
Convictions   §20.11 

                    a.   Eligibility   §20.12 

                    b.   Qualifying Offenses   §20.13 

                     c.   Non-Qualifying Offenses   §20.14 

                    d.   Multiple Simultaneously Obtained Convictions   §20.15 

                    e.   Probation Violations   §20.16 

                     f.   Foreign Convictions   §20.17 

                4.   Risk of Removal   §20.18 

      III.   STRATEGY FOR OBTAINING POST-CONVICTION RELIEF 

           A.   Elements   §20.19 

                1.   Procedural Vehicle   §20.20 

                2.   Ground of Legal Invalidity   §20.21 

                3.   Safe Haven   §20.22 

                4.   Equities   §20.23 

           B.   Timing   §20.24 

           C.   Checklist: Post-Conviction Case Evaluation   §20.25 



      IV.    ATTACKING CONVICTIONS   §20.26 

               A.   Procedural Vehicles 

                     1.   Motion to Withdraw Plea Under Pen C §1018   §20.27 

                     2.   Direct Appeal   §20.28 

                3.   Habeas Corpus   §20.29 

                4.   Nonstatutory Motion to Vacate   §20.30 

                5.   Motion to Vacate Under Pen C §1016.5   §20.31 

                6.   Coram Nobis   §20.32 

                7.   Dismissal Under Pen C §1385 

                    a.   Grounds for Dismissal   §20.33 

                    b.   Who May Make the Motion   §20.34 

                     c.   Timing of Dismissal   §20.35 

                    d.   Immigration Effect of Dismissal   §20.36 

                8.   Dismissal Under Expungement Statutes   §20.37 

           B.   Grounds for Relief 

                1.   Scope of Discussion   §20.38 

                2.   Ineffective Assistance of Counsel   §20.39 

                    a.   Failure to Advise of Actual Immigration Consequences   §20.40 

                         (1)  Scope of Advice   §20.41 

                         (2)  Retroactivity of Padilla   §20.42 

                    b.   Affirmative Misadvice of Immigration Consequences   §20.43 

                     c.   Failure to Defend Against Immigration Consequences   §20.44 

                    d.   Failure to Mitigate Level of Offense or Sentence   §20.45 



                3.   Invalid Waiver of Counsel   §20.46 

                4.   Court’s Failure to Warn of Potential Immigration Consequences   §20.47 

                           a.   Sufficiency of Proof   §20.48 

                           b.   Burden of Proof   §20.49 

                           c.   Prejudice   §20.50 

                           d.   Appellate Review   §20.51 

       V.    ALTERING THE SENTENCE AND LEVEL OF OFFENSE   §20.52 

           A.   Procedural Vehicles 

                1.   Same Vehicles Used to Attack Convictions   §20.53 

                2.   Motion to Correct Void Sentence   §20.54 

                3.   Correction of Sentence Under Pen C §1170   §20.55 

                4.   Motion to Shorten or Modify Probation   §20.56 

           B.   Grounds for Relief 

                1.   Particular to Noncitizens   §20.57 

                2.   Ineffective Assistance at Sentencing   §20.58 

                    a.   Failure to Seek Sentence of 6 Months or Less, Forfeiting Eligibility for Petty 
Offense Exception   §20.59 

                    b.   Failure to Seek Aggregate Sentences of Less Than 5 Years, Rendering Client 
Inadmissible   §20.60 

                     c.   Failure to Seek Actual Custody of 180 Days or Less, Barring Establishment of 
Good Moral Character   §20.61 

                    d.   Failure to Seek Sentence of 364 Days or Less, Resulting in Aggravated 
Felony   §20.62 

                3.   Failure to Seek Judicial Recommendation Against Deportation   §20.63 

           C.   Reducing Felony to Misdemeanor   §20.64 



      VI.   REHABILITATIVE RELIEF 

           A.   Effectiveness   §20.65 

           B.   Procedural Vehicles 

                1.   No-Plea Drug Diversion Prior to January 1, 1997   §20.66 

                2.   Rehabilitative Relief When Plea Was Entered   §20.67 

                    a.   Deferred Entry of Judgment   §20.68 

                    b.   Proposition 36 Drug Treatment   §20.69 

                     c.   Expungement Under Pen C §§1203.4, 1203.4a   §20.70 

                    d.   Expungement Under Pen C §1203.41 After Realignment Sentence   §20.71 

           C.   Travel Warning   §20.72 

21. Immigration Proceedings 

          I.    SUBSTANTIVE IMMIGRATION LAW   §21.1 

           A.   Deportation   §21.2 

                1.   Who Is Subject to Deportation   §21.3 

                2.   Grounds of Deportation   §21.4 

                    a.   Aggravated Felony Convictions   §21.5 

                    b.   Controlled Substances Convictions   §21.6 

                     c.   Convictions of Crimes Involving Moral Turpitude   §21.7 

                    d.   Firearms Convictions   §21.8 

                    e.   Domestic Violence Convictions and TRO Violations   §21.9 

                     f.   Other Grounds of Deportation   §21.10 

                    g.   Alphabetical List of Aggravated Felonies   §21.11 

                3.   Burden of Proof   §21.12 



           B.   Inadmissibility   §21.13 

                1.   Who May Be Inadmissible   §21.14 

                2.   Grounds of Inadmissibility   §21.15 

           C.   Relief in Immigration Court   §21.16 

                1.   General Principles   §21.17 

                2.   Uncharged Convictions   §21.18 

                3.   Discretionary Decisions   §21.19 

       II.    REMOVAL PROCEDURE   §21.20 

           A.   Detention   §21.21 

                1.   General Principles   §21.22 

                2.   Mandatory Detention   §21.23 

           B.   Hearings in Immigration Court   §21.24 

                     1.   Bond Hearing §21.25 

                2.   Master Calendar Hearing   §21.26 

                3.   Individual (Merits) Hearing   §21.27 

                4.   Rulings In Absentia   §21.28 

                5.   Representation by Counsel   §21.29 

                6.   Burdens of Proof   §21.30 

                    a.   Deportability   §21.31 

                    b.   Inadmissibility   §21.32 

                     c.   Relief   §21.33 

                7.   Conviction-Based Grounds of Removal   §21.34 

                    a.   Conviction Under a Multi-Offense Statute   §21.35 



                    b.   Minimum-Conduct Analysis   §21.36 

                     c.   Conduct-Based Grounds of Removal   §21.37 

                8.   Evidence   §21.38 

           C.   Appeal   §21.39 

           D.   Review in Circuit Court   §21.40 

           E.   Motions to Re-Open Removal Proceedings   §21.41 

                1.   Motions to Re-Open   §21.42 

                2.   Motions to Reconsider   §21.43 

22. Immigration Relief 

          I.    ASSESSING ELIGIBILITY FOR RELIEF   §22.1 

       II.    DEFENDANT RELIEF QUESTIONNAIRE   §22.2 

      III.   FORMS OF RELIEF 

           A.   Acquired or Derived Citizenship   §22.3 

                1.   Quick Eligibility Test   §22.4 

                2.   Additional Information   §22.5 

           B.   Naturalized U.S. Citizenship   §22.6 

                1.   Quick Eligibility Test   §22.7 

                2.   Additional Information   §22.8 

           C.   Cancellation of Removal for Permanent Residents   §22.9 

                1.   Quick Eligibility Test   §22.10 

                2.   Additional Information   §22.11 

           D.   Section 212(c) Relief   §22.12 

                1.   Quick Eligibility Test   §22.13 



                2.   Additional Information   §22.14 

           E.   Family Immigration and Adjustment of Status   §22.15 

                1.   Quick Eligibility Test   §22.16 

                2.   Additional Information   §22.17 

            F.   Violence Against Women Act (VAWA)   §22.18 

                1.   Quick Eligibility Test   §22.19 

                2.   Additional Information   §22.20 

           G.   Section 212(h) Waiver of Inadmissibility   §22.21 

                1.   Quick Eligibility Test   §22.22 

                2.   Additional Information   §22.23 

           H.   Domestic Violence Waiver   §22.24 

                1.   Quick Eligibility Test   §22.25 

                     2.   Additional Information §22.26 

             I.   Special Immigrant Juvenile Status (SIJS)   §22.27 

                1.   Quick Eligibility Test   §22.28 

                2.   Additional Information   §22.29 

            J.   Deferred Action for Childhood Arrivals (DACA)   §22.30 

                1.   Quick Eligibility Test   §22.31 

                2.   Additional Information   §22.32 

           K.   “Ten Year” Cancellation for Nonpermanent Residents   §22.33 

                1.   Quick Eligibility Test   §22.34 

                2.   Additional Information   §22.35 

            L.   Suspension of Deportation   §22.36 



                1.   Quick Eligibility Test   §22.37 

                2.   Additional Information   §22.38 

           M.   Asylum and Withholding of Removal   §22.39 

                1.   Quick Eligibility Test   §22.40 

                2.   Additional Information   §22.41 

           N.   Convention Against Torture (CAT) 

                1.   Quick Eligibility Test   §22.42 

                2.   Additional Information   §22.43 

           O.   Asylee and Refugee Status   §22.44 

                1.   Quick Eligibility Test   §22.45 

                2.   Additional Information   §22.46 

           P.   Temporary Protected Status (TPS)   §22.47 

                1.   Quick Eligibility Test   §22.48 

                2.   Additional Information   §22.49 

           Q.   NACARA Relief   §22.50 

           R.   Relief for HRIFA Dependents   §22.51 

           S.   Victims of Alien Traffickers: The “T” Visa   §22.52 

                1.   Quick Eligibility Test   §22.53 

                2.   Additional Information   §22.54 

            T.   Victims of Crime: The “U” Visa   §22.55 

                1.   Quick Eligibility Test   §22.56 

                2.   Additional Information   §22.57 

           U.   Informants: The “S” Visa   §22.58 



                1.   Quick Eligibility Test   §22.59 

                     2.   Additional Information   §22.60 

               V.   Amnesty Programs and Family Unity   §22.61 

                1.   Quick Eligibility Test 

                    a.   Pending Amnesty Applications   §22.62 

                    b.   Family Unity Status   §22.63 

                     2.   Additional Information   §22.64 

              W.   Registry   §22.65 

               X.   Non-Immigrant Visa Waiver of Inadmissibility   §22.66 

               Y.   Voluntary Departure   §22.67 

                1.   Quick Eligibility Test   §22.68 

                2.   Additional Information   §22.69 

      IV.    GOOD MORAL CHARACTER (GMC)   §22.70 

               A.   Quick Eligibility Test   §22.71 

               B.   Additional Information   §22.72 

 

 
 
 
 
 


